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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE No.2 
SONITPUR :: TEZPUR 

 
TITLE SUIT (PROBATE) No.  25 OF   2005 

 
 
Sri Arbind Jhawar (Maheswari), 
S/O- Late Ram Prashad Jhawar, 
Resident of Jyotish Road  

 P.O. Tezpur,  
 District: Sonitpur, Assam.                                      ... Plaintiff/Petitioner 

-versus- 
 
 

Sri Ramavtar Jhawar (Maheswari)                        
Resident of Jyotish Road 
P.O. Tezpur,  
District: Sonitpur, Assam    ...Defendant/Respondent 
 
 
Other Respondents in the original Misc (L/A) 59/05 :  
(1) Sri Manek Lal Maheswari 
S/O- Late Mankuari Devi Jhawar 
C/O- Jhawar Trading Co.2737, 
Naya Bazar, Delhi. 
 
(2) Smti Geeta Sadhani 
D/O- Late Mankuari Devi Jhawar 
W/O- Sri Ashok Sadhani 
Sadhani Textiles, 
17 Shiva Thakur Line, 
Kolkata-7. 
 
(3) Sri Mayank Jhawar (Son of a predeceased son) 
 
(4) Sri Manish Jhawar (Minor son of a predeceased son) 
Both III and IV sons Late Moti Lal Jhawar  
C/O- Baburam Jagadish Rai, 
Near Railway Station (Toll Tax), 
Farukabad, Uttar Pradesh. 
No. IV is a minor and is represented by his next friend and guardian his elder 
brother, Sri Mayank Jhawar. 
 
(5) Sri Shyam Jhawar (Maheswari) 
S/O- Late Mankuari Devi Jhawar 
Residing at Lachit Chowk, 
P.O-Tezpur  
Dist- Sonitpur, Assam 
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Advocate for the Plaintiff/Petitioner: Sri K.P Sharma  
Advocate for the Respondents: Sri S Mishra, Sri G Choudhury 
 
Date of Hearing    : 8.5.2015 
Date of Judgment : 8.6.2015 
   
 

    J U D G M E N T 

1. The instant title suit has its origin in Misc (LA) Case No. 59/2005. The 

Miscellaneous case was filed by the Petitioner/Plaintiff for grant of letters of 

administration in respect of the Will dated 4.02.1988 executed by the Testatrix, 

Mankuari Devi Jhawar Maheswari, wife of late Omprakash Jhawar under section 

276 of the Indian Succession Act. In the said miscellaneous application it was 

stated that the testatrix, late Mankuari Devi Jhawar Maheswari left behind the 

following as her legal heirs: 

(i) Late Ram Prasad Jhawar (Husband), 
(ii) Sri Manek Lal Maheswawi, (son of the testatrix) 
(iii) Smti. Geeta Sadhani (daughter of the testatrix)  
(iv) Sri Mayank Jhawar (son of the testatrix), 
(v) Sri Manish Jhawar (Minor son of the testatrix), 
(vi) Sri Shyam Jhawar (Maheswari) (son of the testatrix), 
(vii) Sri Ramavtar Jhawar (Maheswari) (son of the testatrix), 
(viii)  Sri Arbind Jhawar Maheswari (son of the testatrix) 

 

2. Upon notices being issued, one of the sons of the testatrix, namely, Sri 

Ramavtar Jhawar, came forward to contest the application for grant of Letter of 

Adminsitration and, as such, the present Title Suit was registered. 

 

3. It has been averred by the petitioner/plaintiff that his mother, Mankuari 

Devi Jhawar, left the written Will dated 4.2.1988 and that the said Will was her 

last Will. The petitioner further said that, by the said WILL, his mother 

bequeathed her jewelleries and land as described in schedule (A) being, Land 

measuring 1 katha 6 Lessass out of total land 2 Kathas 4 lesses covered under 

Dag No.649 (Old)/ 1512 (New) of Periodic Patta No. 448 (Old)/ 492 (Old)/529 
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(New) situated at Jyotish Road, Ward No.8, P.O. Tezpur , Mouza Mahabhairab, 

District :Sonitpur,  to the petitioner.   

 

4. The petitioner further stated that his mother (since deceased) had 

appointed Ram Prasad Jhawar (since deceased) as the sole executor of the said 

WILL as, at the relevant time, the petitioner was a minor. It has been further 

stated that his father Ram Prashad Jhawar expired on 30.06.2004 after suffering 

from various kinds of ailments including dementia.  

 

5. The petitioner has further stated that it was only on 19.04.2005 that he 

discovered the existence of the said WILL. It has been further stated that the 

petitioner was scheduled to get married on 05.05.2005 and as part of 

preparation for marriage, he was getting the room where he used to reside white 

washed and cleaned. While the said process was going on, he came across the 

WILL of his mother. Thereafter, on enquiry, the attesting witnesses confirmed  

the execution of the WILL by the testator. 

 

6. It has been stated by the petitioner that before his death, Ram Prasad 

Jhawar vide registered Deed of Gift No.514 of 2004 gifted the land and building 

standing thereon (which was purportedly bequeathed to the petitioner by his 

mother). The petitioner has stated that the petitioner would challenge the 

legality and validity of mutation of the name of his deceased father and 

subsequent making of gift of the bequeathed properties by him to one of his son, 

Sri Ramavtar Jhawar. But before making such challenge, stated the petitioner, 

the instant petition, ought to be allowed. 

 

7. It is pertinent to mention herein that none of the attesting witnesses have 

verified and supported the application filed by the petitioner/plaintiff, declaring 

that he/they were one of the witnesses to the last Will and Testament dated 

4.2.1988 of the testatrix, Mankuari Devi Jhawar and that he/they were present 

and saw the testatrix affix her signature thereon. 
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8. Upon notices being issued, Smt Geeta Sadhani and Shyam Jhawar filed 

their written statement stating that they were shown the WILL of their deceased 

mother and they recognized the signature of their mother on the WILL. They 

further contacted the attesting witnesses of the WILL, who also confirmed the 

genuineness of the WILL. It was further stated that they were surprised as to 

why their deceased father, who was the executor of the said Will, according to 

the wishes of their mother, did nothing to obtain probate during his lifetime. It 

was stated that the petitioner, Sri Arbind Jhawar came across the said WILL on 

19.04.2005 while cleaning and white washing the room where their father (since 

deceased) resided. It has been further stated that the petitioner, immediately 

intimated the said respondents and the other legal heirs of Late Mankuari Devi 

regarding the discovery of the said WILL. 

 

9. Sri Manek Lal Jhawar also filed his written statement placing on record 

that he did not have any objection to the grant of probate to the petitioner, Sri 

Arbind Jhawar. It was been further said that written statement was directly being 

sent to the Court as he was residing at New Delhi and it was not possible for him 

to travel to Tezpur because of personal difficulties. Records reveal that  the said 

written statement was accepted on record on 17-12-2005. 

 

10. Sri Ramavtar Jhawar, contested the grant of probate to the petitioner. 

Ramavtar Jhawar filed his written statement stating, inter alia, that apart from 

the property described in the plaint there were other properties also, situated 

within the jurisdiction of this Court which belonged to their mother and all of 

which was subsequently bequeathed by her in favour of their father, Late Ram 

Prasad Jhawar, vide her Last WILL dated 2.11.1988. It was further stated that 

the purported WILL annexed to the application was not the last WILL of Late 

Mankuari Devi, and the same was a creation of the petitioner and made with a 

view to hoodwink the Court, with ulterior motive. It was further stated that the 

purported WILL was manufactured and the same was not genuine. The 

respondent stated that the question of the petitioner being the sole legatee and 

beneficiary also did not arise and thereby the question of granting letters of 
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administration also did not arise as claimed by the petitioner and the petition 

filed by the petitioner was liable to be dismissed.  

 

11. It was further stated that the actual WILL and Last Testament of their 

mother Late Mankuari Devi was drawn up on 2.11.1988, by which entire 

properties, assets and assets in action, belonging to her or which may thereafter 

belong to her and which remained indisposed during her lifetime were 

bequeathed unto Sri Ram Prashad Jhawar, (since deceased), who was her 

husband. As such the question of granting Letters of Administration to the 

petitioner on the basis of the forged WILL dated 4.2.1988, annexed to the 

petition, did not arise. 

 

12. It was further stated that in her last WILL dated 2.11.1988,  Late 

Mankuari Devi did not bequeath any property to any of her sons including the 

petitioner, and all her properties, assets in action till 2.11.1988 and those which 

may thereafter belong to her after the said date were also bequeathed to her 

husband Ram Prashed Jhawar (since deceased), thereby implying that the said 

WILL dated 2.11.1988, was the last WILL and testament of Late  Mankuari Devi, 

and in the presence of which the claim put forward by the petitioner was 

nullified.   

 

13. It was further stated that the petitioner never white washed and cleaned 

the room as alleged and nor did the petitioner, while doing so, came across the 

WILL of his late mother as alleged. It was further stated that the land and 

buildings covered by the Gift Deed No. 514 of 2004, registered on 22.03.2004 

was never bequeathed on the petitioner by his mother, as alleged. The 

respondent stated that the said properties were again mutated in favour of the 

Respondent, on the basis of the said Gift Deed No. 514 of 2004, which till date 

was, in the possession of respondent. The respondent stated that the petition 

filed by the petitioner for grant of letter of administration was infructuous as Late 

Mankuari Devi was not the owner of the said properties as described in the 

schedule to the petition.  
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14. On the basis of the pleadings, the following issues were framed for 

adjudication on 4-3-2006, that is: 

(1) Whether there is a cause of action? 

(2) Whether the petition is barred by limitation? 

(3) Whether Late Mankuari Devi Jhawar executed a Will on 04.02.1988 and 

whether the same was the last Will of the Testator? 

(4) Whether Mankuari Devi Jhawar executed a Will on 02.011.1988 as 

claimed by the OP/defendant, Ramavatar Jhawar as the last Will? 

(5) Whether the Petitioner/Plaintiff is entitled to a Letter of Administration, as 

prayed for? 

(6) To what other relief or reliefs, if any, the parties are entitled? 

 

Decision and Reason thereof : 

 

15. Issue No. 1 : The petitioner having claimed execution of the  WILL dated 

4.2.1988 by his mother Mankuari Devi (Since deceased) and the contesting 

respondent having denied the same, cause of action is seen to exist and hence 

the Issue is decided in favour of the petitioner/plaintiff. 

 

16. Issue No.2: With regard to limitation, it is to be noted that the 

Respondent in his written argument submitted that the presentation of the 

petition for grant of probate is barred by limitation, the same having been 

presented after seventeen years of the death of the purported testatrix, in view 

of section 3 of the Limitation Act read with Article 137 of the Limitation Act. The 

said position is no longer res integra, in as much as, the Hon’ble Supreme Court 

in a catena of judgments including Kunvarjeet Singh Khandpur Vs. Kirandeep 

Kaur reported in in 2008 (4) SCC 463, quoting the Hon’ble Bombay High Court in 

Vasudev Daulatram Sadarangani v Sajni Prem Lalwani (AIR 1983 Bom.268) in 

para 16 (which reads as follows):  

"Rejecting Mr. Dalapatrai's contention, I summarise my conclusions thus:--  (a) 
under the Limitation Act no period is advisedly prescribed within which an 
application for probate, letters of administration or succession certificate must be 
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made; (b) the assumption that under Article 137 the right to apply necessarily 
accrues on the date of the death of the deceased, is unwarranted;  (c) such an 
application is for the Court's permission to perform a legal duty created by a Will 
or for recognition as a testamentary trustee and is a continuous right which can 
be exercised any time after the death of the deceased, as long as the right to do 
so survives and the object of the trust exists or any part of the trust, if created, 
remains to be executed; (d) the right to apply would accrue when it becomes 
necessary to apply which may not necessarily be within 3 years form the date of 
the deceased's death. (e) delay beyond 3 years after the deceased's death would 
arouse suspicion and greater the delay, greater would be the suspicion; (f) such 
delay must be explained, but cannot be equated with the absolute bar of 
limitation; and (g) once execution and attestation are proved, suspicion of delay 
no longer operates". 
 
held, that “The conclusion 'b' is not correct while the conclusion 'c' is the correct 
position of law.” 
 
17. Hence, it follows that the right to apply accrues when the need to apply 

arises and if the application is made beyond 3 years then there arouses a 

suspicion : greater the delay, greater the suspicion. Hence, the issue is decided 

in favour of the plaintiff/petitioner, with the element of suspicious circumstances 

to be decided in the discussion hereinbelow. 

 
18. Issue No.3 : 

The Plaintiff in support of his case filed his Evidence-on-Affidavit and 

adduced evidence of four other witnesses and the defence adduced the evidence 

of three witnesses. 

 

 PW 1, the petitioner filed his evidence-on-affidavit, reiterating the factual 

aspects and stating, inter alia, that his mother Mankuari Devi (Maheswari) 

executed the Will dated 04.02.1988 whereby she bequeathed the property 

mentioned in the Will in favour of the petitioner. It has been stated that 

subsequently his mother expired on 23.04.1992. The petitioner has stated that 

their father Ram Prasad Jhawar, who was executor of the will having expired on 

30.06.2004, the petitioner is entitled to Letters of Administration in respect of the 

properties as stated in the Will dated 04.02.1988. In support, the petitioner 

exhibited the Will dated 04.02.1988 as Ext. 2, signature of his mother as Ext. 
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2(1) and signatures of two attesting witnesses namely, Sri Baidyanath Raut and 

Sri Bharat Ch. Sarma as Ext. 2(2) and Ext. 2(3), respectively.   

 

19. The petitioner has stated that by the said Will his mother also bequeathed 

ornaments to him and since the details of ornaments were not mentioned in the 

Will, the petitioner prepared a list of the same in consultation with his elder sister 

Geeta and brother Shyam. The petitioner stated that the existence of the Will 

dated 4.2.1988 came to his knowledge only on 19.04.2005 while he was white 

washing and cleaning his room before his marriage. The petitioner has stated 

that since the executor of the Will, i.e. his father did not make any application for 

the grant of probate during his life time, he had instituted the present suit for 

grant of Letters of Administration. The petitioner has also placed on record as 

Ext: 3 and 4 being Jamabandi and Gift Deed, which the petitioner alleged, was 

an illegal deed (in respect of the property described in the schedule to the Will), 

by his Late father in favour of the respondent and which the petitioner stated, 

would be challenged by him at an appropriate time. 

  

20. In cross examination, PW 1 stated that he had filed the instant case after 

13 years of his mother’s death. PW 1 denied the suggestion that he resided with 

his brother Shyam Jhawar in Tezpur and in a rented house and not with his 

father. PW1 stated that he had no knowledge whether his mother had executed 

another will on 02.11.1988 in favour of her husband Ram Prasad Jhawar. PW 1 

stated that none of the attesting witnesses in the Will had signed/co 

signed/verified the contents of the instant petition. PW 1 denied the suggestion 

that the Will was false, fabricated and manufactured. PW 1 stated that 

Ramavatar Jhawar instituted T.S. 33/2005, Munsiff No. 1, Tezpur against him but 

the same was stayed because of the pendency of the instant probate case. PW 1 

stated that on the schedule land there was one Assam Type House and One RCC 

building. PW 1 stated that the Assam Type House is by the side of the road and 

in front of Sri Satyanaran Mandir. PW 1, his father used to stay in the first room 

of the Assam Type House and Ramavatar Jhawar and his family stayed in the 

said Assam Type House. PW 1 stated that he resided in the first floor of the RCC 
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building. PW 1 stated that he was married on 05.05.2005. PW 1 denied that 

since his mother subsequently executed the Will  dated 02.11.1988, the earlier 

Will made by his mother stood cancelled. PW 1 denied that Ramavatar Jhawar 

alone used to look after his father and that he did not look after him. PW 1 

denied that he never looked after his father and that he used to reside 

separately. PW 1 denied that since only Ramavatar Jhawar looked after his father 

and it was due to the same, that their father gave all the properties to him. PW 1 

stated that his father had been suffering from cancer in oesophagus and died on 

30.06.2004. PW 1 denied that he had written some facts in his evidence on 

affidavit without writing the same in his probate petition and he had not 

submitted any document in proof of the fact that his father was also suffering 

from dementia. PW1 denied that his father did not suffer from any other disease 

except cancer. PW 1 stated that in March-April 2004, his father had organized a 

religious discourse at Marwari Dharamshala and had called a “Mahatma” from 

Jodhpur and his father regularly attended the said discourse and he used to 

interact with all who attended the discourse. PW 1 stated that the list given in 

schedule B was not mentioned in the Will.  PW 1 stated that Baidyanath Raut, 

witness No. 1 used to work for them in their Kerosene depot at Rangapara and 

Bharat Ch. Sharma, witness No. 2 resided near Satyanarayan mandir. PW 1 

stated that when he had got the Will he met the witnesses and requested both to 

depose in the instant case but they declined. PW 1 stated that he knew their 

signatures. PW 1 stated that he had not received letter dated 07.09.2011 sent by 

attesting witness No. 2. PW 1 denied that the signatures of the attesting 

witnesses were taken fraudulently and the latter was the reason for them to 

decline to depose in this Court. PW 1 denied that Sri Ramavatar Jhawar is the 

owner of the schedule property and the Will had  been fabricated by him. PW 1 

denied that his mother did not execute the Will in question and that probate 

should not be granted in his favour. 

21. PW 2, Sri Baidyanath Raut filed evidence on affidavit on 07.07.2008 

stating inter alia, that in the year 1995 he was working for Late Ramprasad 

Jhawar and had free access to his residence.  PW 2 stated that on 04.02.1988 

when he visited his residence, he was told by Late Ramprasad Jhawar that his 
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wife Mankuari Devi desired to bequeathed her land-house situated at Jyotish 

Road, Tezpur and her ornaments to her youngest son, Arbind Jhawar who at that 

time was suffering from physical deformity. PW2 stated that Mankuari Devi 

signed the Will (Ext. 2) in his presence. PW 2 identified the signature of Mankuari 

Devi as Ext. 2(1).PW 2 stated that he endorsed his Ext. 2 (2) on the Will after 

Mankuari Devi put her signature.  PW 2 further stated that Sri Bharat Ch. Sarma 

was also present there and he also signed on the Will in his presence. PW 2 

identified signature of Bharat Ch Sarma as Ext. 2(3). PW 2 stated that Ram 

Prasad Jhawar (since deceased) was also present there, all along. PW 2 stated 

that Mankuari Devi died 4 years after execution of Will and he was under belief 

that Ramprasad Jhawar had executed the Will after the death of his  wife, until 

the year 2005 when Arbind Jhawar showed him the Will and informed him that 

the Will remained unexecuted. 

22. It is pertinent to mention here that PW 2 did not stand cross examination 

and therefore, the witness not having appeared for cross examination the 

veracity of his statement could not be put to test by the respondent. 

23. PW 3, Sri Gupindra Nath Sarmah, was summoned on the prayer of the 

petitioner. PW 3 in his examination in chief stated that had brought the Register 

of execution of the Deed Gift No. 514 of 2004 dated 22.03.2004 which was 

registered on 24.03.2004. PW 3 stated that by the said deed,  Ramprasad Jhawar 

(Maheswari) had executed the said deed in favour of Ramavtar Jhawar. PW 3 

exhibited the Original of the deed of gift as Ext 5 and stated that since the said 

deed had not been entered in the office volume book, the same had to be taken 

back to the office. PW 3 stated that he had filed a Photostat copy of the same 

being Ext 4 and Ext 5 was the proved in original seal and Ext 4 (1), 4 (2) and 4 

(3) were the signatures of the then Sr Sub Registrar Sri Ram Kr Baishya, whose 

signature he said he knew. PW 3 stated that the property gifted was shown in 

the schedule. 

  

24. PW 4, Sri Bharat Ch. Sarma was summoned on the prayer of the 

petitioner. PW 4 in his examination in chief stated that Ramprasad Jhawar 
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resided in the house situated, across the road. PW 4 stated that one day in 

February, 1988 Ramprasad Jhawar and his wife Mankuari had come to his house 

at about 3 PM and both of them showed him Ext. 2, the Will, which he read. PW 

4 stated that Mankuari Devi put her signature being Ext. 2(1) on the Will in his 

presence and after she put her signature, he signed on the Will, his signature 

being Ext 2(3).  PW 4 stated that the signature of witness No. 1 was already 

available/signed on Ext. 2, before he had put his signature and he  did not know 

who signed on the Will as witness No. 1. 

25. In cross examination, PW 4 stated that he passed matriculation in the 

year 1992 and in his matriculation certificate his name is recorded as Bharat Ch 

Sharma Tiwari and father’s name as Late C.P. Tiwari. PW 4 stated that he had 

earlier addressed the Letter dated 07.09.2011 to Court, the same being Ext A 

wherein he put his signature being Ext A (1). PW 4 stated that in Ext A it was 

written that :  

“whereas on 29.8.2011 it has come to my knowledge that you both have 
fraudulently taken my signature sometime in early July 2004 on a document now 
purportedly said to be a WILL of Late Mankuari Debi as a witness to it, keeping 
me in the dark about the contents of the said fabricated document while taking 
my signature which I did upon good faith. Now upon inquiry I have come to 
understand the fact that Lt Mankuari Debi had expired long before 2004, hence 
the authenticity of the said document is doubtful and therefore I disown the 
same and the same is null and void and illegal. .I therefore request you to kindly 
withdraw the said false and fabricated document where my signature has been 
obtained fraudulently for your personal gain immediately within 15 days of the 
receipt of this letter or else I shall initiate criminal proceedings against you for 
this fabrication to which I am not a party, not responsible and you will be held 
responsible for all cost and consequences. Thanking you Yours Faithfully, Bharat 
Ch Sharma.”   

 

26. PW 4 stated that he had not seen any issue no. on the back side of the 

stamp paper on which Ext 2 Will had been typed.  PW 4 stated that he had not 

seen any seal of any vendor on the back side of Ext 2. PW 4 stated that he did 

not know from where stamp paper on which the Will, Ext 2 was typed, was 

procured. PW 4 stated that Shyam Jhawar earlier used to reside with his father, 

Ramprasad, later he started residing in a rented house at Lachit Chowk. PW 4 

stated that Arvind Jhawar also resided with Shyam Jhawar at Lachit Chowk , 
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Tezpur. PW 4 stated that Ramavtar Jhawar was staying with his father 

Ramprasad Jhawar before the latter expired of cancer. PW 4 stated that apart 

from putting signature on the Will, he did not know anything.  PW 4 denied that 

he did not sign on the Will in February, 1988. PW 4 denied that Ramprasad 

Jhawar had many relatives in Tezpur. PW 4 stated that Mankuari expired in the 

year 1992-93 and that he could not say the exact date. PW 4 stated that Motilal 

Maheswari, son of Ramprasad died in the year 1983-84 and Ramprasad died in 

the year 2004. PW 4 denied that he had deposed falsely in the Court and as 

tutored by Arabind Jhawar. 

27. The Respondent, DW 1 , Ramavtar Jhawar in his evidence on affidavit, 

while reiterating the averments made in the written statement stated that his 

mother, Late Mankuari Devi Jhawar who expired on 23-1-1992 bequeathed all 

her properties in favour of their father, late Ram Prasad Jhawar vide her last 

WILL dated 2-11-1988. DW 1, stated that the purported WILL dated 04-02-1988 

was not the last will of their mother and the same was a forged document 

created by the petitioner with ulterior motive. DW 1, stated that the said will was 

not genuine and the question of the petitioner being the sole legatee and 

beneficiary did not arise. DW 1, stated that their mother left behind all her 

properties in favour of their father and none of her children were made 

beneficiary of her properties. DW 1, exhibited the WILL dated 2-11-1988 of Late 

Mankuari Devi Jhawar as Ext. B, signature of Late Mankuari Devi on the said 

WILL as Ext. B(1), signature of attesting witness Tulsiram Agarwala as Ext. B(2), 

and signature of attesting witness Manek Lal Jhawar as Ext. B(3), gift deed No. 

514/2004 as Ext. C, Jamabandi of land covered by P.P No. 529 Dag No.1512 of 

Mouza Mahabhairab, Tezpur as Ext. D, Certified copy of holding 1899 

(old)/2323(new) of ward No.8 of Tezpur Town as Ext. E and F, land revenue 

paying receipt as Ext. G and G(1), and municipal holding tax receipt as Ext. H 

series. 

28. In cross examination, DW 1 Sri Ramavtar Jhawar stated that Late 

Ramprasad Jhawar was his father and Late Mankuwari Devi was his mother. DW 

1 stated that his mother expired in 1992 and father expired in 2004. DW 1 stated 
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that they left behind 5 sons (out of which one expired) and 1 daughter namely , 

Maneklal, Late Motilal, Shyamsunder, Ramavtar (DW1), Arvind (PW1) and Geeta. 

DW 1 stated that his sister was married. DW 1 stated that a Will was executed by 

his mother Mankuari Devi in favour of his father on 2.11.1988. DW 1 stated that 

it was correct that the petitioner filed the instant case on 26-4-2005 on the basis 

of the WILL alleged to be executed by his mother Mankuwari Devi. DW 1 stated 

that his main objection to the said Will of his mother was that the said WILL was 

not valid since his mother subsequently executed another WILL. DW 1 stated 

that he did not also admit the WILL alleged to have been executed by his mother 

and on the basis of which the instant case has been filed. DW 1 stated that it 

was not within his knowledge whether his father during his lifetime filed any 

probate case for probate of any WILL. DW 1 stated that he did not search or 

enquire in the Court even after filing of the instant case whether his father had 

filed a case for probate on the basis of the WILL executed by his mother. DW 1 

denied that the suggestion that Ext B had been manufactured by him to counter 

the instant case and his mother had not executed any WILL in favour of his 

father.  

29. DW 1 stated that his mother had properties in Rajasthan, Delhi, 

Rangapara and Tezpur. DW 1 stated that the said properties came in the name 

of his father and the property in Rangapara was gifted by his father to him by a 

separate gift deed (registered). DW 1 stated that the property at Delhi and 

Rajasthan were left without giving the same to anyone. DW 1 denied the  

suggestion that since his father was not the sole heir of his mother, he could not 

have executed the gift deeds in his favour or transferred the properties on his 

own. DW 1 stated that Sanjay Prasad was one of his witnesses in the instant 

case. DW 1 stated that in the year 1999 a biscuit factory was started by his 

father at Jorabat. DW 1 stated that the same was closed in 2008-09 and witness 

Sanjay was an employee of the said biscuit factory since year 2000. DW 1 stated 

that after the factory was closed, the property of the factory was under his 

possession. DW 1 denied the suggestion that he kept Sanjay as a caretaker after 

closure of the factory. DW 1 denied that the WILL in question was not fabricated, 

in as much as, witness Bharat Sharma had intimated the same to him. DW 1 
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stated that it was not known to him as to who put the signature on Ext 2, WILL. 

DW 1 stated that he had filed Title Suit No. 33 of 2005 against the present 

petitioner and in the said, the suit land was the same land as the land mentioned 

in Ext 2 WILL. DW 1 denied that since 1994 the petitioner did not reside at Lachit 

Chowk, Tezpur and that the petitioner was residing with his father in the 

property which was the subject matter of the WILL. DW 1 stated that his father 

was detected with cancer in last part of the year 2003 and he expired of cancer. 

DW 1 denied that the suggestion that since his father was suffering from cancer 

and he lost his understanding and taking advantage of that , DW1 arranged for 

having the gift deed registered in his favour. DW 1 denied the suggestion that 

the alleged WILL executed by his mother in favour of his father was of no value 

as he did not obtain probate in respect of the same. 

30. DW 1 stated that in Ext B Tulsilal Agarwalla and Maneklal Jhawar were 

cited as witness. DW 1 stated that Tulsilal Agarwalla has expired and Maneklal 

was still alive he was his elder brother. DW 1 stated that he did not call Maneklal 

as witness as Maneklal had forged a WILL of his father and his grandmother and 

there were cases going on in respect of the same and there was a dispute 

between all of them. DW 1 denied the suggestion that inspite of knowing about 

the existence of Ext 2, he had manufactured another WILL for illegal gain. DW 1 

stated that each and every heir of Mankuari Devi knew about the existence of Ext 

B.  

31. DW 2, Sri Shyam Jhawar filed his evidence on affidavit stating inter-alia, 

that the petitioner had filed the instant case, on false and fabricated ground. It 

has been sated that his mother never executed any WILL in favour of the 

petitioner. DW 2 stated that since 1994 till his marriage in the year 2005, the 

petitioner was residing with DW 2, at Lachit Chowk, whereafter the petitioner 

trespassed into the house of the respondent. DW 2, stated that till the year 2007 

the petitioner had been carrying on business jointly with him. DW 2, further 

stated that during his marriage in the year 2005 the petitioner obtained 

signatures of DW 2, and their sister Smti Geeta Sadhani on several blank papers, 

Vakalatnama and used the same in the instance case without his knowledge. DW 
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2, denied having knowledge about the contents of the written statement. DW 2, 

further stated that Bharat Chandra Sharma, in the year 2011 informed him that 

in the year 2004, the petitioner and Maneklal Jhawar obtained his signature and 

prepared a forged and fraudulent Will. DW 2, stated that Baidyanath Raut was 

his part-time employee from 1995 to 2007 and he was not an employee of their 

father. DW 2, stated that their mother Mankuari Devi, on 2-11-1988 executed a 

will in favour of their father and with knowledge of all the family members and 

after her death all her properties vested on their father Ramprasad Jhawar (since 

deceased).  

32. In cross examination, DW 2 stated that he knew that Arvind had filed this 

case and Ramavtar was contesting the same. DW 2 stated that he knew that the 

instant case was in respect of alleged WILL of his mother Mankuari Jhawar in 

respect of the property situated in Jyotish Road, Tezpur. DW 2 stated that he 

knew what was written in the affidavit filed by him in the instant case. DW 2 

stated that after two years of the death of his father, he came to know about the 

WILL executed by his mother in favour of his father. DW 2 stated that his mother 

did not have any property in Delhi, she had one in Rangapara. DW 2 stated that 

there was a kerosene depot in the Rangapara property and he was running the 

same. DW 2 stated that there has been no partition in respect of his mother’s 

property. DW 2 stated that he was running the depot even when their father was 

alive. DW 2 stated that apart from Rangapara and Jyotish Road Tezpur, his 

mother did not have any other property. DW 2 stated that he had been living 

separately from his parents since 1990 and he still resided separately. DW 2 

stated that they had not taken any steps for partition of property of their mother. 

DW 2 denied that the suggestion that he had filed affidavit in the instant case on 

the same being dictated by Ramavtar and the contents of the affidavit were not 

his own version.  

33. DW 3, Sri Sanjay Prasad, son of Sri Chandrika Prasad stated that he had 

received summons in the instant case and he knew Ramprasad Jhawar as he was 

an employee in the latter’s biscuit factory and worked from the year 2000 to 

2009, whereafter he did his business. DW 3 stated that he knew four sons of 
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Ramprasad namely, Maniklal, Arvind, Ramavtar and Shyam Jhawar. DW 3 stated 

that when he was working in the factory, in the year 2004 Arvind and Maneklal 

had come with a WILL and they asked him to sign as a witness in the WILL and 

he had seen the name of Mankuari Devi on the document. DW 3 stated that as 

he did not know Mankuari Devi, he declined to sign on the WILL. DW 3 stated 

that Manek and Arvind left, leaving behind one blank stamp paper, there. DW 3 

stated that he had carried the said paper in the Court and Mankuari was written 

on the said paper. DW 3 proved the said blank stamp paper as Ext I, on the back 

side of which, the date 4.2.1988, was written. 

34. In cross examination, DW 3 stated that he had forgotten the exact date 

on which he joined in service with Ramprasad Jhawar and the date on which he 

left the job. DW 3 stated that he left the job in December 2009. DW 3 stated that 

Ramprasad Jhawar died in 2004. DW 3 stated that he was working in his factory 

from 2004 to 2009. After the death of Ramprasad Jhawar, Ramavtar Jhawar was 

running the factory and he was paying him salary. DW 3 stated that Arvind and 

Maneklal met him in the factory to take his signature at about 5.30 PM. DW 3 

stated that he did not remember the exact date on which they came to meet 

him. DW 3 stated that at that time about 40 people were working in the factory 

but he was alone in the office. DW 3 stated that Ramprasad Jhawar had already 

expired when Arvind and Manek had come to take his signature. DW 3 stated 

that Ramprasad had expired about a few days before the date on which they 

came to take his signature, that is, he had died on 30.6.2004 and they came 

about 5-6 days thereafter. DW 3 stated that Ext. I was left behind by them 

accidently on the same date and that since 2004 he had never gone to return Ext 

I to them nor did he try to do the same. DW 3 denied the suggestion that the 

document Ext I was manufactured by him. DW 3 stated that he informed 

Ramavtar Jhawar that a blank stamp paper had been left behind by Arvind and 

Manek after few days of the same having been left behind by them but he had 

not shown him the paper. DW 3 stated that he had told him to show once but he 

did not get time and hence he never showed him the same ever. DW 3 stated 

that the pendency of the instant case came to his knowledge only on receipt of 

summons. DW 3 denied the suggestion that he had deposed falsely for the sake 
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of Ramavtar and had tried to mislead the Court, that Arvind and Maneklal never 

met him and never asked him to sign on any document and they never left Ext I 

as stated by him. 

35. Before analyzing the testimonies of the witnesses, it would be worthwhile 

to reproduce Section 63 of the Indian Succession Act, 1925 and Section 68 of the 

Evidence Act, 1872 which deal with the proof of execution of documents required 

by law to be attested. 

“Section 63. Execution of unprivileged wills :-  The Will shall be attested by two 
or more witnesses, each of whom has seen the testator sign, or affix his mark to 
the Will or has seen some other person sign  the Will, in the presence by 
direction of the testator or has received from the testator a personal 
acknowledgement of his signature or mark, or the signature of the such other 
person and each of the witnesses shall sign the Will in the presence of the 
testator, but it shall not be necessary that more than one witness be present at 
the same time, and no particular form of attestation shall be necessary.  
 
Section 68 Proof of execution of document required by law to be attested:- If a 
document is required by law to be attested, it shall not be used as evidence until 
one attesting witness at least has been called for the purpose of proving its 
execution, if there be an attesting witness alive, and subject to the process of the 
Court capable of giving evidence: 
 
[provided that it shall not be necessary to call an attesting witness in proof of the 
execution of any document, not being a Will, which has been registered in 
accordance with the provision of the Indian Registration Act, 1908 ( 16 of 1908) 
unless its execution by the person by whom it purports to have been executed is 
specifically denied.].” 
 
 
36.  During the course of argument, Ld Counsel for the petitioner, referring to 

the evidence of the attesting witness /PW 4 submitted that the petitioner had 

proved the due execution of the Will and, as such, the instant petition ought to 

be allowed. 

 

37. Ld. Counsel for the respondent during the course of argument sought to 

highlight the suspicious circumstances which revolved around the purported Will 

date 4-2-1988.  
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38. Ld. Counsel for the respondent in support of its plea that the Will dated 

04-02-88 is fraudulent, highlighted the suspicious circumstances emanating from 

the record itself. Amongst others, the discrepancy as to the time and place of 

execution of Will as is apparent from the deposition of PW 2 and PW 4, the un- 

explained delay in instituting the present petition by the petitioner, the failure of 

the petitioner to produced the scribe of the Will and/or absence of even a 

whisper as to scribe, none explanation of circumstance under which the other 

children of Late Mankuari Devi (who were the legal heirs of the deceased) were 

not named as beneficiary thereby making the disposition unnatural, was brought 

into play by the Ld Counsel. Ld. Counsel submitted that the legitimate suspicious 

circumstances have not been satisfactorily explained by the petitioner and hence 

the purported document cannot be accepted at the last will of the testatrix. Ld. 

Counsel further submitted that the petitioner has failed to discharge the onus of 

removing the suspicion by leading appropriate evidence. Ld. Counsel submitted 

that on the other hand, the respondent/objector has by adducing the evidence of 

DW 2 and DW 3 discharged the burden of proving that the purported will dated 

04-02-1988 was a forged one.  

39. In support of his submission Ld. Counsel has relied upon, amongst others, 

the pronouncements in AIR 2009 SC 1389, AIR 2009 SC 1766, (2007) 7SCC 225, 

2013 2GLD 664, 2014 Supreme (Cal) 30262 and 1974 2SCC 600.  Ld. Counsel for 

the respondent also filed a written argument elaborately submitting with regard 

to the provision of 104 Evidence Act, section 71 and 114G of the Evidence Act. 

This Court has duly considered the judgments relied upon.  I have heard the 

submissions advanced by Ld Counsels for both the petitioner and the respondent. 

 

40. Proof of Will dated 04-02-1988 :-  

It is to be noted that the instant petition for Letter of Administration is not 

supported by any of the attesting witnesses. Perusal of Ext.2 shows that there 

are two attesting witnesses, Sri Baidyanath Raut (PW 2) and Bharat Chandra 

Sharma (PW4) to the Will purported have been made by the deceased/testatrix. 

According to the aforesaid two sections, if a document is required to be attested 

by law then it shall not be deemed to have been proved until one of the attesting 
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witnesses has been called for the purpose of proving the said document, if the 

attesting witnesses are alive. 

 

41. The petitioner, in the instant case, in order to proof the Will has to 

establish the following facts: 

 i) That the Will dated 04-02-1988 is the last will of the deceased/testatrix 

Mankuari Devi  

ii) That the said Will was signed by her in the presence of the two attesting 

witnesses namely, Baidyanath Raut (PW 2) and Bharat Chandra Sharma (PW4) 

or has received from the testatrix personal of acknowledgement that she has put 

her signature or mark on the same. 

iii) That the deceased /testatrix at the time of making the Will was in sound 

disposing mind. 

42. The petitioner in order to prove the Will has examined the attesting 

witness, Sri Bharat Chandra Sharma as PW 4. He has testified that the 

deceased/testatrix Mankuari Devi had signed the Will (Ext.2) in his presence and 

after she put her signature he signed on the Will [his signature being Ext.2 (3)]. 

PW 4 stated that the signature was so made in the house of PW 4. PW 4 further 

testified that signature of witness No.1 was already there when he put his 

signature on Ext.2 and he did not know who signed on the Will as witness No.1. 

43. It is to be noted that the attesting witness No.1 Baidyanath Raut had filed 

his evidence on affidavit on 07-7-2008 but subsequently he did not stand cross-

examination. In the said affidavit Baidyanath Raut (PW2) stated that on 4-2-88 

when he visited the house of Ramprasad Jhawar (since deceased), Mankuari Devi 

signed the Will (Ext.2) in his presence and thereafter, he put his signature on the 

Will [his signature being Ext.2 (1)]. PW 2 further stated that the attesting witness 

No.2 Bharat Chandra Sharma was also present in the residence of Ramprasad 

Jhawar and he also signed on the Will in his presence. 
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44. Since PW 2, Baidyanath Raut did not stand cross examination, the said 

evidence on affidavit cannot be used against the respondent but the same can be 

used against the petitioner. 

45. A con-joint reading of the evidence of PW 4 and PW 2 brings out two 

diametrically opposite propositions. One being that, the Will was signed in the 

residence of the testatrix and the signatures of the testatrix and the two attesting 

witnesses being signed in the presence of each other and simultaneously. And 

the second being that, the Will was signed in the house of Bharat Chandra 

Sharma /PW 4 where only the testatrix and PW 4 were present and they signed 

in presence of each other. 

46. Further analyzing the evidence of PW 4 it is seen that he categorically 

stated that Mankuari Devi signed in his presence and it is after her signature, 

that he (PW 4) put his signature on the Will. PW 4 further deposed that the 

signature of attesting witness No.1 (Baidyanath Raut) was already there on 

Ext.2.  

47. It is to be noted that if Mankuaru Devi signed on Ext.2 in the presence of 

Bharat Chandra Sharma (PW4) and at that time Baidyanath Raut’s  signature was 

already there in the Will then, it is apparent that when Baidyanath Raut had 

signed on the Will, the signature of the testatrix was not present on Ext.2.  

48. Scrutinising the evidence of PW 4 further, it is seen that in cross 

examination PW 4 admitted that on 07-09-2011 he had sent a copy of the letter 

to this Court (the same being Ext. A) wherein he had  alleged that the petitioner, 

Arbind had fraudulently obtained his signature in July,2004 on a document which 

he fabricated as a Will of Mankuari Devi in spite of the fact that Mankuari Devi 

had expired long back and Bharat Chandra Sharma vide Ext. A asked the 

petitioner to withdraw the false and fabricated document upon which, his 

signature was obtained fraudulently.  

49. Hence, in view of the contradictory stand taken by Bharact Chandra 

Sharma (PW 4) this Court has no hesitation in assessing the said witness as 

untrustworthy.  
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50. Perusal of the testimonies of PW 2 and PW 4 shows that either of them is 

telling a lie, because the testimony of both these witnesses are dramatically 

opposite.  

51. From the record it is revealed that the evidence on affidavit of PW 2 was 

filed on 07-07-2008 and PW 4 was summoned by the petitioners and his 

deposition recorded in 2014. In spite of the contradictory testimony of the said 

witnesses being present on record, the petitioner has made no attempt to clear 

the doubt which may linger in the mind of the Court from the contradictory 

testimony of the said witnesses. This is an important circumstance which makes 

the Court draw an inference which is a very vital suspicious circumstance which 

does not get removed on account of none discharge of burden by the petitioner.  

52. Coupled with the above, the sole objector/respondent has produced one 

of the brothers namely, Shyam Jhawar as DW 2, who in his evidence on affidavit 

has alleged that the petitioner had used his signatures on blank paper to convert 

it into a written statement in his favour. DW 2 further stated that the contents of 

the written statement filed in his name in the instant case, was denied and he 

disputed the purported Will dated 04-02-1988 as false and fabricated. 

53. If the testimony of the attesting witnesses is examined it becomes clear 

that the purported Will of the deceased/testatrix has not been signed by the 

deceased/testatrix along with the attesting witnesses. Again it is doubtful if it 

was signed on 04-02-1988 and that the two attesting witnesses and the testatrix 

were present at the time of signature or each of the attesting witnesses signed 

after the signature of the testatrix or the testatrix had acknowledged her 

signature in presence of each of the witnesses.  

54. Thus, by the principle of preponderance of probability it is established 

that PW 4 is not truthful and it would not be safe to rely on his testimony. 

55. From the above it follows that it cannot be said with certainty that the 

Will dated 04-02-1988 is genuine and it has been proved in accordance with 

Section 63 of the Indian Succession Act R/W Section 68 of the Evidence Act. 
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56. Having held so, the question whether the testatrix was at the relevant 

time, of sound disposition or not is inconsequential. Suffice it would be to note 

that the petitioner has not stated anything either in his evidence on affidavit or in 

his cross examination which will make the court draw any inference that the 

testatrix was not of sound disposition.  

57. Again, having held that the petitioner has not been able to prove the Will 

dated 4.2.1988 in accordance with law, the question whether the Will dated 

4.2.1988 was the last Will of the deceased/testatrix too becomes inconsequential. 

Related to this, is the Will dated 2.11.1998, which has been produced by the 

Respondent stating the same to be the last Will of the deceased/testatrix in 

favour of his father Late Ramprasad Jhawar. Only because the Will dated 

2.11.1988 has been produced by the Respondent, it cannot be presumed that 

the said Will (if at all) was executed by the deceased/testatrix in accordance with 

law and that the same was her last Will. The said Will dated 2.11.1998, in so far 

as the instant case is concerned, has raised another suspicion to the Will dated 

4.2.1998 which is the subject matter of the instant petition. The Will dated 

2.11.1998 would have to be tested in an appropriate proceeding, if any and no 

comment as to its authenticity or otherwise can be answered in the instant 

proceed. The Issue No.4 is therefore answered accordingly.   

58. Issue No.5 : 

In view of the discussion aforesaid this Court is of the considered view that 

the following broad factors emerged from the analysis of the evidence : 

(i) That the petitioner has not been able to prove the Will dated 

4.2.1988/Ext. 2. The said Will has not been proved on account of the fact that 

the testimony of PW2 Baidyanath Raut and PW 4 Bharat Chandra Sharma are 

dramatically opposite.  

(ii) That the testimony of PW 2 and PW 4 do not corroborate on material 

particulars with regard to the place of signing the will, that the testatrix had 

signed before signing of each of the attesting witnesses or had confirmed her 

signature on the Will to PW2. 
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(iii) That the testimony of PW 4 is itself, untrustworthy. PW 4 first having 

alleged fraud and stating that his signature was obtained on the document 

much after the death of Mankuari Devi and later having come and deposed in 

favour of the petitioner 

(iv) Even if the testimony of PW 4, Bharat Chandra Sharma is accepted to be 

true, it is clear that he signed the Will after the testatrix signed in his presence 

and when the signature of Baidyanath Raut was already present, meaning  

thereby that Baidyanath Raut had put his signature on the said Will even 

before the testatrix had signed on the Will. Hence, the question of the said 

witness (Baidyanath Raut) having received from the testatrix a personal 

acknowledgement of “her” signature on the Will, does not arise.  

(v) That the Will which is said to be executed by the deceased/ testatrix is 

incomplete and lacks material particular in so far as bequeathing of ornaments 

is concerned, in as much as, no details of the same has been given in the Will. 

59. In the ultimate analysis, it is held that the petitioner has not only failed to 

prove the Will but also failed to dislodge the suspicious circumstances, which 

makes the Court to believe that it is highly unsafe to assume that the Will has 

been executed by the deceased/testatrix or that it is proved in accordance with 

law.  

60. Issue No. 5 is therefore decided against the petitioner. It is held that the 

petitioner is not entitled to Letter of Administration. 

61. Issue No.6 : 

Accordingly, it is held that the petitioner is not entitled to any relief. The 

petition therefore, stands dismissed. 

Before parting with the records, it is pertinent to mention herein that there is 

no dispute at the Bar that the instant petition was filed for letter of 

administration and originally numbered as Misc (L/A) No. 59 of 2005 . However, 

subsequently while renumbering it came to be numbered as T.S (Probate) 

instead of T.S (L/A), perhaps inadvertantly.  
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O R D E R 

62. Petitioner/Plaintiff’s suit is dismissed on contest with cost. 

63. Prepare the decree accordingly within 15 days from today. 

 Given under my hand and seal of this Court on this the 8th  day of June, 

2015. 

      Additional District Judge-2 

       Sonitpur, Tezpur 

 

 


